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Dear Board of Health Members and Agents:

The Massachusetts Legislature made two changes in the Massachusetts solid waste law (GL c. 111 §
1 50A) as outside sections in the Commonwealth’s Fiscal Year 2011 Budget that affect Boards of Health:

• Responsibility for permitting of small transfer stations (facilities that accept 50 tons of refuse per
day or less) was transferred from the Massachusetts Department of Environmental Protection
(MassDEP) to the Board of Health for the municipality in which the facility is located; and

• Ma55DEP’s authority to provide Boards of Health with site suitability reports (as part of the site
assignment process for solid waste facilities) was removed, and a requirement was established
that Boards of Health must determine whether a site proposed for a new or expanded solid waste
facility meets Mas5DEP’s site suitability criteria, as part of their site assignment review.

These revisions, which took effect on July 1, 2010, did not alter the criteria and performance standards for
making these decisions that have been in Mas5DEP’s regulations for many years. Mass DEP has
developed the attached draft guidance documents to assist you in implementing the amended statute.

One issue that is not yet addressed in these guidance documents is how Ma55DEP will provide technical
assistance to Boards of Health for implementation of the revised statutes, within the constraints of our
available resources. We are considering a variety of options, and are planning to discuss this issue
further with the Massachusetts Health Officers Association, the Massachusetts Association of Health
Boards, and other stakeholders.

We would appreciate receiving any comments you want to offer on the attached draft guidance
documents by December 31, 2010. Please send your comments to:

James Doucett, Deputy Director, Business Compliance Division
MassDEP Bureau of Waste Prevention
Email: james.doucetttstate.maus
Telephone: 617/292-5868

Sincerely,

.

;•,,:.

James C. Colman
Assistant Commissioner
Bureau of Waste Prevention

This information is asaitable in alternate format. Call 1onald M. Gomes, ADA Coordinator at 617-556-1057. TDD# 1-866-539-7622 or 1-617-574-6868.
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MassDEP Guidance to Boards of Health (BoHs):
New Statutory Provisions Regarding Site Assignment

(November 17, 2010)

Recent revisions to the state solid waste statute at GL c. 111, § 150A have modified the Massachusetts

Department of Environmental Protection’s (“MassDEP” or the “Department”) role in the process for site

assigning solid waste facilities in Massachusetts communities. Prior to the statutory changes that took

effect on July 1, 2010, GL c. 111, § 150A required Mas5DEP to issue a site suitability report within sixty

days of receiving an application for site assignment. The site suitability report was required to state
whether the proposed site met the site suitability criteria established under GL c. 111, § 150A 4, and

Boards of Health (BoHs) were required to consider Ma5sDEP’s site suitability report in their site
assignment decision making process. The statutory revisions made the following changes:

• The language requiring MassDEP to issue a site suitability report was deleted;

• BoHs are provided with additional time to review site assignment applications; and

• The BoH, rather than Ma55DEP, is now required to affirm that the proposed site meets the site

suitability criteria of GL c. 111, § 150A .4.

Please note that MassDEP retains full responsibility and authority to review applications for permits to

construct and to operate solid waste facilities, with the exception of small transfer stations handling 50
tons of waste per day or less. Permitting authority for small transfer stations has been shifted to Boards

of Health. Please see “MassDEP Guidance to Boards of Health: New Statutory Provisions Regarding

Transfer Stations” (rite. \ id

The relevant language from GL c. 111, §150A is as follows, with language that has been removed from
the statute struck out and new language highlighted in bold font.

“W’h:n

A•ny-an4ei/&ie-ceteske#-be
ernnq the site

“Within 4a 60 days of receipt of said application,

the board of health shall hold a public hearing satisfying the requirements of chapter thirty A. Within

forty-five days of the initial date of such hearing, the board of health shall render its decision on whether

[his information is available in alternate format. Call Donald 1. Comes, ADA C,,ordinatar at 617-556-1057. TDI)# 1-866-539-7622 or 1-617-574-6868.
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to assign a site for o fdcility, in writing, accompanied by o statement of reasons therefor and publish
notice of said decision including determinations of each issue offact or law necessary to the decision,
No assignment shah be granted by the local board cbf health unless the 4eps4mwmNmem local board of
health affirms that the siting criteria of said section one hundred and fifty A N have been met by the
proposed syte,

ANSWERS TO FREQUENTLY ASKED QUESTIONS

1. Q: Have the recent revisions to GL c. 111, § 150A changed the types of facilities that need to get

a site assignment?

A: No. The existing rules regarding which types of facilities need to get a site assignment are

set forth in 310 CMR 16.00: Site Assignment Regulations for Solid Waste Facilities and have not
been changed.

2. Q: Are BoHs now responsible for determining whether site assignment applications meet the

site suitability standards and criteria promulgated by MassDEP based on GL c. 111, § 150A 34?

A: Yes. The statute now requires a BoH to determine whether the siting standards and criteria
have been met by the proposed site, as discussed further in Question 13 below.

3. Q: Will MassDEP continue to issue site suitability reports for site assignment applications?

A: No. The revisions to GL c. 111, § 150A that took effect on July 1, 2010 removed MassDEP’s
authority to issue site suitability reports. However, MassDEP will continue to provide technical
assistance to BoHs (See response to Question 4 below).

4. 0: What types of technical assistance with MassDEP provide to BoHs?

A: [Ma55DEP is planning to have further discussions about how MassDEP can best support

boards of health within the constraints of its budget. Types of assistance could include informal

consultations for BoHs about how to apply MassDEP’s site suitability criteria, a standard letter to

BoHs describing the site suitability criteria upon receipt of an application for site assignment,

providing a comment letter to Boards of Health on significant issues pertaining to specific

applications, and/or holding a public meeting in the proposed facility’s host community to

describe the site assignment process and the site suitability criteria.

Mas5DEP is accepting comment on this issue until December 31, 2010]

5. 0.: Are BoHs still required to wait until they receive site suitability reports from MassDEP before
they hold a public hearing or grant! deny a site assignment application?

A: No. The Department will no longer be issuing site suitability reports.

6. 0: Are BoHs now required to issue site suitability reports?
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A: No. A B0H is not required to prepare a site suitability report as the Department was formerly
required to do. However, a B0H will need to make findings on site suitability criteria in its final
site assignment decision (see Question 2 above and Question 13 below).

7. Q: Are BoHs still required to hold a public hearing on a site assignment application?

A: Yes. The public notice and hearing requirements for site assignment have not changed.

8. Q: Did the revisions to the statute change the legal standard that governs when a B0H shall
grant a site assignment application?

A: No. The standard has not changed and continues to be as follows: “A local board of health
shall assign a place requested by an applicant as a site for a new facility or the expansion of an
existing facility unless it makes a finding, based on the siting criteria established by said section
one hundred and fifty A 1/2, that the siting thereof would constitute a danger to the public
health or safety or the environment.”

9. Q: Did the revisions to the statute change the process or legal standard for appealing a BoH’s
decision to grant or deny a site assignment application?

A: No. The statute did not change the process for appealing a decision to grant or deny a site
assignment decision, which remains as follows: “Any person aggrieved by a decision of a board
of health in assigning or refusing to assign a place as a site for a new facility, or expanding or
refusing to expand an existing facility... may, within thirty days of the publication of notice of
such decision, appeal under the provisions of section fourteen of chapter thirty A.”

10. Q: Must an applicant still send a copy of its site assignment application to MassDEP and the

Massachusetts Department of Public Health (DPH)?

A: Yes. The applicant must still provide a copy of the site assignment application to both
MassDEP and the DPH at the time the application is filed with the Board of Health.

11. Q: Does the Board of Health still need to comply with the requirements of 310 CMR 16.10 (2) by
submitting comments to MassDEP regarding the completeness of the site assignment
application?

A: No. Because MassDEP is no longer issuing site suitability reports, the Department no longer
needs these comments.

12. Q: What will MassDEP do with the pending site suitability report applications that it had
received for review prior to July 1, 2010?

A: Any pending site suitability report application submitted to the Department prior to July 1,
2010 will be returned to the applicant and associated permit fees (if any) will be refunded.
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13. Q: Are BoHs now responsible for establishing site suitability standards and criteria under GL c.

111, § 150A 34?

A: No. GL c. 111, § 150A 34 is a separate statute from GL c. 111, § 150A and was not revised as

of July 1, 2010. MassDEP’s mandate under GL c. 111, § 150A 34 to promulgate standards and

criteria for the siting of solid waste facilities remains unchanged. These standards and criteria

can be found in existing regulations at 310 CMR 16.40 (2) — (5).

14. 0: What criteria should a B0H use to review a site assignment application, now that MassDEP
will no longer be issuing site suitability reports?

A: The Department’s existing regulations included site suitability criteria that, prior to July 1,
2010, the Department used to rely upon in issuing site suitability reports. These standards are
codified at 310 CMR 16.40: Site Suitability Criteria (see Appendix A). Until such time as the

Department may formally revise these regulations, BoHs should refer to these regulations for
the minimum criteria to use in reviewing site assignment applications, except that BoHs should

now interpret each reference in these regulations to the term “Department” to refer instead to
“Board of Health”. In addition, any reference to site suitability reports in these regulations
should be disregarded, as the Department will no longer prepare such reports. The Department
recommends that 310 CMR 16.40(1) be interpreted as a framework for how BoHs should apply
the actual site suitability criteria set forth in 310 CMR 16.40(2) — (5).

15. 0: How much time does a B0H have to conduct its review of a site assignment application?

A: The changes to the statute extended the deadline for BoHs to hold a public hearing on a site
assignment application to 60 days from the date the application is received, from the 30 days
previously provided by the statute. The revisions to the statute did not change the 45 day
timeline from the public hearing date to the date by which a decision must be rendered.

16. Q: Will MassDEP still accept and review requests for waivers from the site suitability criteria set
forth at 310 CMR 16.40?

A: Yes. The revisions to the statute did not change the Department’s authority or process for
reviewing applications for these waivers.

17. 0: What role will the Department have in permitting the facility after site assignment has been
granted?

A: Except for transfer stations handling 50 tons per day (tpd), the Department’s permitting
role remains unchanged by the statutory revisions. The statute requires the Department to
issue permits for all solid waste management facilities other than transfer stations handling 50
tpd. Moreover, a facility must receive written Department approval prior to modifying the
terms and conditions of any permit issued to it by the Department. In some cases, the
Department’s permit may include additional terms and conditions not addressed in the site
assignment by the BoH.
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18. 0: MassDEP’s site assignment regulation currently requires an application to a Board of Health

for a new or modified site assignment to include a demonstration that the project has complied

with the Massachusetts Environmental Policy Act (MEPA) as applicable [See 310 CMR 16.08

(5)(d)]. Since MassDEP is no longer providing site suitability reports during the site assignment

process, and since MEPA applies only to state actions, does the applicant still have to file with

MEPA before an application for site assignment can be submitted?

A: Because MassDEP is no longer issuing site suitability reports to Boards of Health, there is no

longer any State “Agency Action” (as defined in the MEPA regulations at 301 CMR 11.00)

required during the site assignment process. Compliance with the Massachusetts

Environmental Policy Act (MEPA) would therefore not be required prior to issuance of site

assignment by a local Board of Health. However, except for small transfer stations (those

handling 50 tons of waste per day or less), facility proponents will still need to obtain

Authorizations to Construct and Authorizations to Operate from MassDEP prior to construction

or operation of the facility. These Authorizations are considered to be State Agency Actions,

and compliance with MEPA is required before MassDEP will review applications for these facility

permits.

In order for overall project permitting to proceed as efficiently as possible, the Executive Office

of Energy and Environmental Affairs encourages project proponents to file their Environmental

Notification Form with the MEPA Office as early as possible in the site assignment process.

MEPA review is designed to provide the public with an opportunity to comment on project

plans at an early stage of design, and to ensure that environmental impacts are avoided,

minimized and mitigated to the maximum extent feasible. Some issues that are addressed in a

Board of Health’s site assignment decision may also be raised during MEPA review. Therefore,

early review of project impacts under MEPA will ensure that issues are identified and resolved

as early in the overall permitting process as possible, and will prevent the need for revisions to a

site assignment issued by a Board of Health to address environmental concerns raised later. If

done in this way, MEPA review would likely already be completed when an application for

Authorization to Construct or to Operate is filed with MassDEP, which would permit MassDEP to

act on these permit applications without waiting until the project proponent can demonstrate

compliance with MEPA.
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APPENDIX A

MASSACHUSETTS SITE SUITABILITY CRITERIA

Preamble

310 CMR 16.40 establishes the criteria and decision making process the Department shall utilize in
determining whether a site is suitable for a proposed solid waste management facility and upon which

boards of health shall base a determination to grant or refuse to grant a site assignment.

16.40: Site Suitability Criteria

(1) Determination of Suitability.
(a) Departments Determination. The Department shall determine whether a site for a new or
expanded facility of the type and scope proposed is suitable or not suitable based upon the
criteria set forth in 310 CMR 16.40(3), (4) and (5). In reviewing these criteria, no site shall be
deemed to be suitable where the impacts from the solid waste management facility will by
itself, or in combination with impacts from other sources within the affected area, constitute a
danger to public health or safety or the environment. In determining whether or not a proposed
facility meets the criteria set forth in 310 CMR 16.40(3), (4) and (5):

1. the Department shall rely upon the application and information supplied by the
applicant or any other information made available to the Department;
2. the applicant bears the burden of showing that the proposed facility meets the
criteria set forth in 310 CMR 16.40(3), (4) and (5).
3. if the Department determines that the facility is located within a Restricted Area, the
applicant shall receive a negative Site Suitability Report;
4. if the Department determines that the facility is not located within a Restricted Area,
the Department shall evaluate the criteria set forth in 16.40(3), (4) and (5), using such
existing state and federal standards, criteria, guidelines or allowable limits and technical
health reports which are intended to protect the public health, safety, and the
environment;
5. the Department shall consider whether the site is in a preferred municipality as
defined herein; and
6. the Department shall consider whether the site use promotes integrated solid waste
management in accordance with 310 CMR 16.40(5).

(b) Site Assignment by Boards of Health. The board of health shall assign a place requested by
an applicant as a site for a new facility or the expansion of an existing facility which has received
a positive site suitability report from the Department unless it makes a finding that the siting
thereof would constitute a danger to public health, safety, or the environment. The finding shall
be supported by the record of evidence and shall be based upon the relevant criteria set forth at
310 CMR 16.40(3), (4) and (5). The board of health shall not impose any condition pertaining to
facility design except in accordance with conditions placed by the Department pursuant to 310
CMR 16.40(1)(c)3.

(c) Facility Design Review.
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1. General. All applications shall be evaluated with the presumption that the proposed
facility shall be designed and constructed to meet all relevant state and federal
statutory, regulatory and policy requirements.
2. Design Considerations. The review of an application shall not consider detailed
facility designs or operations except where:

a. the Department determines that specific design or operation plans or data
are necessary to determine whether potential discharges or emissions from the
proposed facility could render the site not suitable and requires the applicant to
submit such relevant and detailed information; or
b. the applicant intends to alter the site or design the facility to meet specific
site suitability criteria and submits such plans or other information as the
Department deems necessary to determine if the criteria are satisfied.

3. Design Conditions. When facility design or operation plans are submitted the
Department may base a site suitability determination on:

a. the incorporation of specific facility design elements; or
b. compliance with performance and technical standards and criteria.

(2) Application of the Site Suitability Criteria, Facility specific site suitability criteria are set forth in 310
CMR 16.40(3) for each of the following types of solid waste management facilities:

(a> landfill facilities;
(b) single waste landfills (Reserved)
(c) solid waste combustion facilities; and
(d) solid waste handling facilities.
Generally applicable criteria are set forth in 310 CMR 16.40(4) and apply equally to all types of
solid waste management facilities.

(3) Facility Specific Site Suitability Criteria.
(a> Criteria for Landfill Facilities (restricted areas). No site shall be determined to be suitable or
be assigned as a landfill facility where:

1. any area of waste deposition would be within a Zone II area of an existing public
water supply well;
2. any area of waste deposition would be within the Interim Wellhead Protection Area
(IWPA) of an existing public water supply provided that the proponent may conduct a
preliminary Zone II study, approved of by the Department, to determine if the facility
would be beyond the Zone Il of the public water supply well in question;
3. any area of waste deposition would be within a Zone II or Interim Wellhead
Protection Area (IWPA) of a proposed drinking water source area, provided that the
documentation necessary to obtain a source approval has been submitted prior to the
earlier of either the site assignment application, or if the MEPA process does apply, the
Secretarys Certificate on the Environmental Notification Form or Notice of Project
Change, or where applicable, the Secretarys Certificate on the EIR or Final EIR;

4. any area of waste deposition would be within 15,000 feet upgradient of the existing
public water supply well or proposed drinking water source area for which a Zone II has
not been calculated; the proponent may conduct a preliminary Zone II study, approved
of by the Department, to determine if the facility would be beyond the Zone II of the
public water supply well or proposed drinking water source area in question;
5. it is determined by the Department that a discharge from the facility would pose a
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danger to an existing or proposed drinking water source area;
6. any area of waste deposition would be over the recharge area of a Sole Source
Aquifer, unless all of the following criteria are met:

a. there are no existing or potential public water supplies downgradient of the
site;
b. there are no existing or potential private water supplies downgradient of the
site; however, the applicant may have the option of providing an alternative
public water supply to replace all the existing or potential downgradient private
groundwater supplies; and
c. there exists a sufficient existing public water supply or proposed drinking
water source area to meet the municipality’s projected needs;

7. any area of waste deposition is within the zone of contribution of an existing public
water supply or proposed drinking water source area, or the recharge area of a surface
drinking water supply, pursuant to a municipal ordinance or by-law enacted in
accordance with M.G.L. c. 40A, s. 9;
8. any area of waste deposition would be within the Zone A or Zone B of a surface
drinking water supply;
9. any area of waste deposition would be less than 400 feet upgradient, as defined by
groundwater flow or surface water drainage, of a perennial water course that drains to
a surface drinking water supply which is within one mile of the waste deposition area;

10. any area of waste deposition would be within a Potentially Productive Aquifer,
unless:

a. the proponent demonstrates to the Department’s satisfaction, based on
hydrogeological studies, that the designation of the area as a Potentially
Productive Aquifer is incorrect;
b. the proponent demonstrates to the Department’s satisfaction, based on
hydrogeological studies, that the aquifer cannot now, nor in the reasonably
foreseeable future, be used as a public water supply due to existing
contamination of the aquifer; or
c. the area has been excluded pursuant as a “Non-Potential Drinking Water
Source Area” pursuant to 310 CMR 40.0932, or as otherwise defined at 310 CMR
40.0006: The Massachusetts Contingency Plan.

11. any area of waste deposition would be within 1000 feet upgradient, and where not
upgradient, within 500 feet, of a private water supply well existing or established as a
potential supply at the time of submittal of the application; provided however, the
applicant may show a valid option to purchase the restricted area, including the well
and a guarantee not to use the well as a drinking supply, the exercise of which shall be a
condition of any site assignment;
12. the maximum high groundwater table is within four feet of the ground surface in
areas where waste deposition is to occur or, where a liner is designed to the satisfaction
of the Department, within four feet of the bottom of the lower-most liner;
13. the outermost limits of waste deposition or leachate containment structures would
be within a resource area protected by the Wetlands Protection Act, M.G.L. c. 131, s. 40,
including the 100 year floodplain;
14. any area of waste deposition or the leachate containment structures would be less
than 400 feet to a lake, or 200 feet to a Riverfront Area as defined in 310 CMR 10.00,
that is not a drinking water supply;
15. any area of waste deposition would be within 1000 feet of an occupied residential
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dwelling, health care facility, prison, elementary school, middle school or high school or

children’s pre-school, licensed day care center, senior center or youth center, excluding

equipment storage or maintenance structures; provided, however, that the applicant
may show a valid option to purchase the restricted area, the exercise of which shall be a

condition of any site assignment; or
16. waste deposition on the site would result in a threat of an adverse impact to
groundwater through the discharge of leachate, unless it is demonstrated to the
satisfaction of the Department that a groundwater protection system will be
incorporated to prevent such threat.

(b) Criteria for Single Waste Landfills (Reserved)
(c) Criteria for Solid Waste Combustion Facilities. No site shall be determined to be suitable or

be assigned as a solid waste combustion facility where:
1. the waste handling area would be within the Zone I of a public water supply;
2. the waste handling area would be within the Interim Welihead Protection Area
(IWPA) or Zone II of an existing public water supply, or within a proposed drinking water

source area, provided that the documentation necessary to obtain a source approval

has been submitted prior to the earlier of either the site assignment application, or if

the MEPA process does apply, the Secretary’s Certificate on the Environmental
Notification Form or Notice of Project Change, or where applicable, the Secretary’s
Certificate on the EIR or Final EIR, unless restrictions are imposed to minimize the risk of

an adverse impact to the groundwater; and either
a. the proponent can demonstrate to the satisfaction of the Department that

the facility cannot reasonably be sited outside the IWPA or Zone II; or
b. there would be a net environmental benefit to the groundwater by siting the
facility within the Zone II or the IWPA where the site has been previously used
for solid waste management activities.

3. the waste handling area would be within the Zone A of a surface drinking water
supply;
4. the waste handling area would be within 500 feet upgradient, and where not
upgradient, within 250 feet, of an existing or potential private water supply well existing

or established as a Potential Private Water Supply at the time the application was

submitted; provided however, the applicant may show a valid option to purchase the
restricted area including the well and a guarantee not to use the well as a drinking water

source, the exercise of which shall be a condition of any site assignment.

5. the maximum high groundwater table is within two feet of the ground surface in

areas where waste handling is to occur unless it is demonstrated that a two foot
separation can be designed to the satisfaction of the Department;
6. the waste handling area would be within 500 feet of an occupied residential
dwelling, prison, health care facility, elementary school, middle school or high school, or
children’s preschool, excluding equipment storage or maintenance structures, licensed

day care center, senior center or youth center; provided, however, that the applicant

may show a valid option to purchase the restricted area, the exercise of which shall be a
condition of any site assignment; or
7. the waste handling area would be within the Riverfront Area as defined at 310 CMR

10.00.
(d) Criteria for Solid Waste Handling Facilities. No site shall be determined to be suitable or be
assigned as a solid waste handling facility where:
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1. the waste handling area would be within the Zone I of a public water supply;
2. the waste handling area would be within the Interim Wellhead Protection Area
(IWPA) or a Zone II of an existing public water supply well or within a proposed drinking
water source area, provided that the documentation necessary to obtain a source
approval has been submitted prior to the earlier of either the site assignment
application, or if the MEPA process does apply, the Secretary’s Certificate on the
Environmental Notification Form or Notice of Project Change, or where applicable, the
Secretary’s Certificate on the EIR or Final EIR, unless restrictions are imposed to
minimize the risk of an adverse impact to the groundwater; and either

a. the proponent can demonstrate to the satisfaction of the Department that
the facility cannot reasonably be sited outside the IWPA or Zone II; or
b. there would be a net environmental benefit to the groundwater by siting the
facility within the Zone II or the IWPA where the site has been previously used
for solid waste management activities.

3. the waste handling area would be within the Zone A of a surface drinking water
supply;
4. the waste handling area would be within 500 feet upgradient, and where not
upgradient, within 250 feet, of an existing or potential private water supply well existing
or established as a Potential Private Water Supply at the time of submittal of the
application, provided however, the applicant may show a valid option to purchase the
restricted area including the well and a guarantee not to use the well as a drinking water
source, the exercise of which shall be a condition of any site assignment;
5. the waste handling area of:

a. a transfer station that proposes to receive less than or equal to 50 tons per
day of solid waste and utilizes a fully enclosed storage system such as a
compactor unit, is 250 feet from;

i. an occupied residential dwelling; or
ii. a prison, health care facility, elementary school, middle school or
high school, children’s preschool, licensed day care center, or senior
center or youth center, excluding equipment storage or maintenance
structures.

b. any other transfer station or any handling facility is 500 feet from:
i. an occupied residential dwelling; or
ii. a prison, health care facility, elementary school, middle school or
high school, children’s preschool, licensed day care center, or senior
center or youth center, excluding equipment storage or maintenance
structures.

6. the waste handling area would be within the Riverfront Area as defined at 310 CMR
10.00; or
7. the maximum high groundwater table would be within two feet of the ground
surface in areas where waste handling is to occur unless it is demonstrated that a two
foot separation can be designed to the satisfaction of the Department.

(4) General Site Suitability Criteria. The following Site Suitability Criteria shall apply to all types of solid
waste management facilities.

(a) Agricultural Lands. No site shall be determined to be suitable or be assigned as a solid waste
management facility where:
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1. the land is classified as Prime, Unique, or of State and Local Importance by the
United States Department of Agriculture, Natural Resources Conservation Service; or
2. the land is deemed Land Actively Devoted to Agricultural or Horticultural Uses,
except where the facility is an agricultural composting facility; and
3. a 100 foot buffer would not be present between the facility and those lands as
classified at 310 CMR 16.40(4)(a)1 or 2.

(b) Traffic and Access to the Site. No site shall be determined to be suitable or be assigned as a
solid waste management facility where traffic impacts from the facility operation would
constitute a danger to the public health, safety, or the environment taking into consideration
the following factors:

1. traffic congestion;
2. pedestrian and vehicular safety;
3. road configurations;
4. alternate routes; and
5. vehicle emissions

(c) Wildlife and Wildlife Habitat. No site shall be determined to be suitable or be assigned as a
solid waste management facility where such siting would:

1. have an adverse impact on Endangered, Threatened, or Special Concern species
listed by the Natural Heritage and Endangered Species Program of the Division of
Fisheries and Wildlife in its database;
2. have an adverse impact on an Ecologically Significant Natural Community as
documented by the Natural Heritage and Endangered Species Program in its database;
or
3. have an adverse impact on the wildlife habitat of any state Wildlife Management
Area.

(d) Areas of Critical Environmental Concern. No site shall be determined to be suitable or be
assigned as a solid waste management facility where such siting:

1. would be located within an Area of Critical Environmental Concern (ACEC), as
designated by the Secretary of the Executive Office of Environmental Affairs; or
2. would fail to protect the outstanding resources of an ACEC as identified in the
Secretary’s designation if the solid waste management facility is to be located outside,
but adjacent to the ACEC.

(e) Protection of Open Space. No site shall be determined to be suitable or be assigned as a
solid waste management facility where such siting would have an adverse impact on the
physical environment of, or on the use and enjoyment of:

1. state forests;
2. state or municipal parklands or conservation land, or other open space held for
natural resource purposes in accordance with Article 97 of the Massachusetts
Constitution;
3. MDC reservations;
4. lands with conservation, preservation, agricultural, or watershed protection
restrictions approved by the Secretary of the Executive Office of Environmental Affairs;
or
5. conservation land owned by private non-profit land conservation organizations and
open to the public.

(f) Potential Air Quality Impacts. No site shall be determined to be suitable or be assigned as a
solid waste management facility where the anticipated emissions from the facility would not
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meet required state and federal air quality standards or criteria or would otherwise constitute a

danger to the public health, safety or the environment, taking into consideration:
1. the concentration and dispersion of emissions
2. the number and proximity of sensitive receptors; and
3. the attainment status of the area.

(g) Potential for the Creation of Nuisances. No site shall be determined to be suitable or be

assigned as a solid waste management facility where the establishment or operation of the

facility would result in nuisance conditions which would constitute a danger to the public health,

safety or the environment taking into consideration the following factors:
1. noise;
2. litter;
3. vermin such as rodents and insects;
4. odors;
5. bird hazards to air traffic; and
6. other nuisance problems.

(h) Size of Facility. No site shall be determined to be suitable or be assigned as a solid waste
management facility if the size of the proposed site is insufficient to properly operate and
maintain the proposed facility. The minimum distance between the waste handling area or
deposition area and the property boundary for the facility shall be 100 feet, provided that a
shorter distance may be suitable for that portion of the waste handling or deposition area which

borders a separate solid waste management facility.

(i) Areas Previously Used for Solid Waste Disposal. Where an area adjacent to the site of a
proposed facility has been previously used for solid waste disposal the following factors shall be
considered by the Department in determining whether a site is suitable and by the board of
health in determining whether to assign a site:

1. the nature and extent to which the prior solid waste activities on the adjacent site
currently adversely impact or threaten to adversely impact the proposed site;
2. the nature and extent to which the proposed site may impact the site previously
used for solid waste disposal; and
3. the nature and extent to which the combined impacts of the proposed site and the
previously used adjacent site adversely impact on the public health, safety and the
environment; taking into consideration:

a. whether the proposed site is an expansion of or constitutes beneficial
integration of the solid waste activities with the adjacent site;
b. whether the proposed facility is related to the closure and/or remedial
activities at the adjacent site; and
c. the extent to which the design and operation of the proposed facility will
mitigate existing or potential impacts from the adjacent site.

(j) Existing Facilities. In evaluating proposed sites for new solid waste management facilities the
Department and the board of health shall give preferential consideration to sites located in
municipalities in which no existing landfill or solid waste combustion facilities are located. This
preference shall be applied only to new facilities which will not be for the exclusive use of the
municipality in which the site is located. The Department and the board of health shall weigh
such preference against the following considerations when the proposed site is located in a
community with an existing disposal facility:

1. the extent to which the municipality’s or region’s solid waste needs will be met by
the proposed facility; and
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2. the extent to which the proposed facility incorporates recycling, composting or

waste diversion activities.
(k) Consideration of Other Sources of Contamination or Pollution. The determination of

whether a site is suitable and should be assigned as a solid waste management facility shall

consider whether the projected impacts of the proposed facility pose a threat to public health,

safety or the environment, taking into consideration the impacts of existing sources of pollution

or contamination as defined by the Department, and whether the proposed facility will mitigate

or reduce those sources of pollution or contamination.
(I) Regional Participation. The Department and the board of health shall give preferential
consideration to sites located in municipalities not already participating in a regional disposal

facility. The Department and the board of health shall weigh such preference against the
following considerations when the proposed site is located in a community participating in a
regional disposal facility:

1. the extent to which the proposed facility meets the municipality’s and the region’s

solid waste management needs; and
2. the extent to which the proposed facility incorporates recycling, composting, or

waste diversion activities.

(5) Promotion of Integrated Solid Waste Management
(a) In determining whether a site is suitable for a combustion facility or a landfill the

Department shall consider the following factors:
1. The potential yearly and lifetime capacity created by the proposed site use(s) in

relation to the reasonably anticipated disposal capacity requirements and
reduction/diversion goals of the Commonwealth and the geographic area(s) which the

site will serve.
2. The extent to which the proposed site use(s), alone or in conjunction with other

sites, provides or affords feasible means to maximize diversion or processing of each

component of the anticipated waste stream in order to reduce potential adverse
impacts from disposal and utilize reusable materials and only thereafter extract energy
from the remaining solid waste prior to final disposal.
3. The extent to which the proposed use(s) of the site, alone or in conjunction with

other sites, will contribute to the establishment and maintenance of a statewide
integrated solid waste management system which will protect the public health and
conserve the natural resources of the Commonwealth

(b) In determining whether a site is suitable for a combustion facility or a landfill the
Department and the board of health shall consider the extent to which the proposed use of the

site directly incorporates recycling and composting techniques or is otherwise integrated into
recycling and composting activities for the geographic area(s) which the site will serve.

(c) A site proposed for a combustion facility or a landfill shall be reviewed to determine if the

site is also suitable for a recycling or composting facility either in conjunction with or instead of
the proposed facility.
(d) Site assignment applications which incorporate significant recycling or composting uses, in
accordance with the goals of the statewide plan, shall receive preferred consideration.
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